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oo 12 in his official capacity as treasurer1 ) EM-MUMP arr»».
* 13 **cwnlESBSH
^ 14 GENERAL COUNSEL'S REPORT #2

«T 16 I. ACTION
O

17 ( 1 ) Enter into conciliation with the Democratic Congressional Campaign Committee
J 8 and Jonathan S. Vogel, in his official capacity as treasurer, prior to a finding of probable cause to
1 9 believe, to settle violations of 2 U.S.C. §5 44 1 a(a) and 434(b) resulting from the republication of
20 campaign materials.
21
22 (2) Find no reason to believe that the Harry Mitchell for Congress and John Bcbbling, in
23 his official capacity as treasurer, violated 2 U.S.C. §§ 441a(a) and 434(b).
24
25
26 II. BACKGROUND

27 This matter arose out of a complaint alleging that the Democratic Congressional

28 Campaign Committee ("DCCC") and Harry Mitchell for Congress (-Mitchell Committee*1)

29 coordinated a DCCC television advertisement featuring Harry Mitchell that aired on October 3 1 ,

30 2006. The advertisement used video footage of Mitchell that was also used in a separate

31 Mitchell Committee advertisement that aired twenty-four hours later, on November 1 , 2006.

32 See First General Counsel's Report ("FGCR") at 3 and Attachment 1 . Both advertisements

33 addressed on Arizona Republic endorsement of Mitchell. The video footage at issue depicted

1 A! the lime of the CommiBMon'ft reason to believe finding in ihis muier, Brian L. Wolff wn the Mined iitaiurer of
the Democratic Congre»kw«l Campaign Committee. On April 30,2009. he was replaced by Jonathan S. Vogd.
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1 Mitchell interacting with constituents, included shots of Mitchell directly facing the camera, and

2 comprised approximately fifty percent (50%) of the DCCC'i television advertisement. The

3 DGCC reported the advertisement in question as an independent expenditure.

4 In separate responses to the complaint, the DOCC and the Mitchell Committee each

5 submitted sworn affidavits denying that there was any coordination between them. See DGCC

6 Response to Complaint at 4 (denying that its advertisement was coordinated with the Mitchell

7 campaign) and Attached Affidavit of Ann Marie Habenhaw at i 6 (stating that she was not aware

8 of any deviation from the DCCC'i firewall procedures); Mitchell Committee Response to

9 Complaint at 2 (stating that it was "merely a coincidence - and not coordination") and Attached

10 Affidavit of Kelly C. Ward at 18 (denying that the campaign communicated with staff from the

11 DCCC's independent expenditure program). Neither response addnsssed the circumstances

12 leading to the use of identical footage of Mitchell in each advertisement. 5eeFGCRat4.

13 The Commission found reason to believe that the DCCC violated 2 U.S.C. §§ 441a(a)

14 and 434(b). provisions of the Federal Election Campaign Act of 1971, as amended ("the Act**),

15 based on informatkxi indicating that the DCCX^ inade an excessive unreported in-kind

16 contribution to the Mitchell Committee by republishing video footage of Hairy Mitchell that was

17 presumably created by the Mitchell campaign. Id. at 5-7. The Commission also authorized an

18 investigation to determine the facts surrounding the apparent repubh'cation, including how the

19 DCCC obtained the footage of Hairy Mitchell utilized in the advertisement. At the same time,

20 the Commission determined that there was not enough infonnation to find ivason to believe that

21 any violations resulted from coordination of the advertisement The Commission took no action

22 at that time with regard to the complainant's allegations of coordination, but indicated that

23 should the investigation into the republication issue uncover evidence of coordination, it would
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1 consider an appropriate recommendation in the future concerning possible violations of the Act

2 resulting from coordination.

3 The evidence obtained during our investigation has confirmed that the video footage of

4 Mitchell contained in the DCCC advertisement was originally produced by the Mitchell

5 Committee for use in its own campaign advertisements and that the DCCC obtained the rootage

Ki 6 directly from the Mitchell Committee. Therefore, we recommend that the Commission enter into

*T 7 pre-probable cause conciliation with the DCCC to settle violations of the Act arising from its
CO
™ 8 excessive contributions to the Mitchell Committee through the republication of Mitchell

O 9 campaign materials. In addition, this report sets forth our further analysis on possible '
O i
*~l 10 coordination between the DCCC and the Mitchell Committee in connection with the production

11 and broadcast of the subject advertisement, coiKhiding that trie infonr^

12 investigation of the republication issue does not support a coordination finding.

13 III. RESULTS OF INVflyf|fi^TION

14 The investigation examined the production of the DCCC advertisement titled "Compare,"

15 including how the DCCC obtained the footage of Mitchell used in the advertisement. DCCC

16 staff member Eltery Gould explained during an interview that the *X>>inparen ad was developed

17 in response to the Arizona Republic'* unprecedented endorsement of Mitchell, published on

18 October 27,2006. Gould worked for the DGCC's Independent Expenditure Unit ("IE Unit'*) and

19 headed the IE Unit team assigned to the Mitcrwll/Hayworth race wWch prepared the DCCC's

20 "Compare" ad. He ircalled the ingemytf preparing M adverts

21 endonement Likewise, John Donovan, a partner at the DCCX's media vendor, McMahon

22 Squier and Associates ("McMahon"), who was assigned to work on the Mitchell/Hayworth race

23 recalled the urgency involved in preparing the "Compare" ad because it was only a few days
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1 before the election. Our investigation revealed that the Mitchell Committee provided the DCCC

2 with a copy of the raw video footage used in "Compare" (which we learned wsj filmed by the

3 Mitchell Committee on September 6 and 8,2006 at various locations in Arizona for me in its

4 own campaign advertisements) without charge, via the Mitchell Committee's media vendor,

5 Adelstein Listen, on October 27,2006, the day the Arizona Republic endorsement was made

6 public and ten days before the general election.2 See Mitchell Committee Subpoena Response, p.

7 1, DCCC Subpoena Response, p. 2; Mitchell Committee Subpoena Response, p. 3. After

8 obtaining the footage, the DCCC then sent the video footage to its media vendor, McMahon

9 Squier and Associates ("McMahon"), who was responsible for producing the advertisement.3

10 The DCCC indicates that the cost of the "Compare" ad was approximately $427,485.25

11 ($5,923.43 for the cost of production and $421,561.82 for the media buy to air the

12 advertisement).

13 DCCC also explained the general procedures that it uses in creating television

14 advertisements. According to the DCCC, the library, maintained by the committee since 2003.

The
MteM OonnAiee SMH lhat its media «^
2Q(JD MID ttiBV QOC OH fllBH) 1WQ DOGKalflBS GOfsNUDOD uMS aOQIUBB DVu ft flOOB DDK KOQ^NF WHlCD

Response at 2. The FedEx package sent to the IXXX: on October 27, 2006 was
Assistant to the DCCC's Chief Operating Officer, who was re^)omU)tefoGollectiBSGaiKlidete footage for the
DCCC's media library. to DCCC Subpoena teeponec. Attachment 3. In contrast, the PodBx package lent on
Sepmrtber22,2006wueddreiMdtoavejdneReyK^ P* the DCCCs Internal
firewall procedurae, Reynolds would have been prohibited from having contact with
unit, so the footafe used tor the idvertiseinertiaouldnothevebeenienttoher.
Responeat2-3. talher. the label on the beta tapes that the IX!OC provided todwOoendaiioiiooiMaiBiBt (he
MilcheU ConmitlBe'snwfooUfe have adMB stamp of 10̂ 7/2006. BasedmtMsixifonnatkm.HbreiaoiMbleto
conclude diet the footage was sent on October 27, 2006.

1 The discovery indicate! that die three tapes were semtotheDOCCuidtbMpOftionsoftwooftlietliieewereuied
taTonpaV*Ttoflmia|»wueiidiM<1M Footage from drie ad, which
primarily shovftd MitchHI tppm bffhind, wet iwt I'tftd in THmyara.** The second tape, entHkdMOutdoon**
fOBJahied I IBHIBIB ami TW iMpBdi flftlnfliafjc flf Muchril tiHrtm to punplB at a parti The thud tape, entitled
*Toicn,Nwtt 46 seconds long tfidfei<uf«d(bob^ of Mitchell meeting whh PoniomofMOuidoor^
and TVifch wen used hi ^Compere.
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1 included video footage, images, and other media from which to draw upon for various uies.4

2 See DCCC Subpoena Response, p. I and Attachment 3. The DOCC reportedly developed a

3 practice of periodically requesting materials from Democratic members of Congress and

4 Democratic candidates at the start of the election cycle, and of following up with a letter or phone

5 calls if there is no response to the initial request. DOCC Subpoena Response, p. 1 and

6 Attachments. Accenting to a 2006 rntemalDCCXirwnror^

7 updating the media library after the final primary election was held. Id. at Attachment 3. Gould

8 explained that once the decision was made to prepare an advertisement utilizing the endorsement

9 he likely would have filled out a written request for video footage of Mitchell from a library of

10 footage maintained by DCCC. although he did not recall specifically if he followed that

11 procedure in creating the "Compare" advertisement. See also DCCC Subpoena

12 Response, p. 2 (discussing procedures for requesting materials from the media library). The

13 DCCC produced a copy of an "Audio Visual Media Library Request Form" requesting Mitchell

14 footage. DCCC Subpoena Response at Attachment 1. However, the dale stamp at the bottom of

15 the form, was 12/18/2006, and the DCCC has been unable to explain why it did not contain a

16 date prior to the "Compare** ad being aired.

4 The DCCC expUns diet die purpose behind Its media UbmyU^btveihewio^«poaible may of tootafBind
mu^avaUabletosupportmegenendactivitieirf DCCC Subpoena
Response, p. I. An htfenel menonmdim Iron (he DCTC^^
2006\ indicates that fotapfam me Ub^

provided by die DCCC, s committee staff menrijerflbllowuvjiBMSwrilta
itate diet ̂ tjhe coneiuMBe maintains s B*Roll Aicluve lot e wide rsnae of oonvnitlBe projects end pieeentetionsi
end dwt "[(Jhero is no specific uee identified for due meteriel, [sic} DJB convnttew does e wide leneje of projects end

One news raponino^caled that the DCCC'ieflbm at exo
theBCIUpfovlsk)Qbaimin|(X)oniimtlon." GvisGUnie.7keMBJSflf«liJnllheAYett^
20Q3 C*Qle)GUBlBUIî K sttMIQRICIttB DHsflO DV ^Js^^j^r ^^OneflflUIHCeHilOnB eJlffPCTOf KOVi evQClMHTflBu*
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1 Donovan explained during an interview that when he was Tint assigned to work on the

2 Mitchell/Hayworth race for the DOOC in the summer of 2006 he sent a request for any video

3 footage available, but he did not know when the video footage in question actually arrived at his

4 office. Donovan stated that he did not coirmiunicate with the Nfitchell Committee, but rather

5 relied on the DGOC's IE unit for information and footage that he could use to prepare

6 advertisements.

7 The DGCC indicated that it may have issued a general request for video footage from the

8 Mitchell Committee for addition to the DCGC's video library in the ordinary course of business.

9 DCCC Subpoena Response, pp. 1- 3. However, as indicated above, it appears that the video

10 footage used in the advertisements at issue here was not obtained in connection with any such

11 general request Although the DCCX! produced electronic copies of over 200 tetters sent to

12 members of Congress requesting video footage and referencing "television advertising'* as a

13 possible use for such footage, it was unable to locate copies of any written requests that were sent

14 to the Mitchell Committee.

15 Representatives from the Mitchell Committee could not recall the details of the request

16 that ted them to send the footage at issue, other than that the DCCC requested that the Mitchell

17 Committee provide it with a copy of video footage taken of the catidio^uediiring the campaign,

18 and indicated that "[njo purpose for the request was given" by the DCCC. After indicating that

19 they could not recall the details, the response states that it is believed that the request was verbal

20 and that they received the request some time prior to recording the video footage. Mitchell

21 Committee Subpoena Response, p. 3. The Mitchell Committee explains that it placed no

22 restrictions on the use of the footage when it sent copies to the DCCC. Id. Notwithstanding the

23 general information obtained regarding the DCXX's video libna .̂ the infoimation obtained
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1 during our investigation has revealed that the video footage of Mitchell used in the "Compare*1 ad

2 was not obtained from the video library pursuant to the policies implemented for obtaining such

3 footage. Rather, itappean it was requested and obtained on October 28,2006, the day after the

4 Arizona Republic announced its endorsement of Mitchell.

5 IV. ANALYSIS

7 A. RqMiMkaUon

8 Under the Act, 'the financing by any person of the dissemination, distribution, or

9 rcpublication, in whole or in part, of any broadcast or any written, graphic, or other form of

10 campaign materials prepared by the candidate, his campaign cornmittees, or aumorized agents

11 shall be considered an expenditure." 2 U.S.C. § 441a(a)(7XBXiii). Further, the republication of

12 campaign materials prepared by a candidate's authorized committee is considered a contribution

13 for purposes of contribution limitations and reporting responsibilities of the person making the

14 expenditure. 11 C.F.R. $ 109.23.' In its Explanation and Justification to the republication

15 provision, the Commission explained that the person financing the republication essentially "has

16 provided something of value to the candidate [orj authorized committee." Explanation and

17 Justification, Coorrfmi^

18 The Commission has further explained that "Congress has addressed republication of campaign

19 materials through 2 U.S.C. fi 441a(a)(7)(BXm) in a context where the candidate/author generally

20 views the rcpublicition of his or her campaign material, even in part, as a benefit1' and "can be

21 reasonably construed only as for the purpose of influencing an election." 68 Fed. Reg. at 443;

the ctfldktato, none of which are applicable hen. Sw 11CPU. | I09.23<b).
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1 Explanation and Justification, Coordinated Communications, 71 Fed. Reg. 33190.33191 (June

2 8.2006) (Emphasis added).

3 In this matter, there is no question that the DCCC used actual video footage created by

4 the Mitchell campaign. The DCCC and the Mitchell Committee both admit that the video

5 footage at issue was prepared by the Mitchell Committee for use in its own campaign
fx.
Ki 6 advertisements, that the Mitchell Committee provided the footage directly to the DCCC via its
oo
^ 7 vendor, and that the DCCC used 15 seconds of it in a television advertisement. Further, the
(&
f\i
<3r 8 Mitchell Committee used 10 seconds of the same clip in its own advertisement that aired
«r
O 9 simultaneously with "Compare." The footage was a central element of the DCCC's "Compare*1

O
^ 10 ad and was displayed throughout half of the 30 second advertisement As a result, the DCCC

11 repuMished the footage created by the Mitchell campaign in 4twholc or in part" and the

12 "Compare" ad represents a 'tangible reproduction" of the Mitchell Committee's campaign

13 materials. See 2 U.S.C. § 441a(a)(7)(B)(iii); see also MUR 2272 (AMA PAC).

14 Here, the DCCC's republication provided something of value to the Mitchell Committee:

15 additional air time on broadcast television just seven days before the general election. The

16 DCCC indicate* that the cost of the "Compare" ad was approximately $427,485.25 ($5,923.43

17 for the cost of production and $421,561.82 for the media buy to air the advertisement), well in

18 excess of the Act's contribution limit of $5,000 for multicandidate committees. See 2 U.S.C. §

19 441a(aX2XA). Inadditioiubecaiiseof thesiinilarityofthetwort

20 identical footage, the republication of the Mitchell campaign materials was essentially the

21 equivsJent of "buying imm time for a candidate's ad." Therefore, as a result of this

22 republication, the DCCC made an excessive in-kind contribution to the Mitchell Committee and
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1 failed to properly discloie the com of the communication as • contribution in itt report! filed

2 with the Commission, in violation of 2 U.S.C. f 1441a(a) and 434(b).

3 The DCCC argues that the Commission should not pursue the republicarJon violation

4 because the expendiuire for the com

5 was the incorporation of parts into an independent communication. DCCC't Response to the
CO
KI 6 Reason to Believe Finding C'DCCC RTB Response"), at 3-5. The DCCC bases its conclusion on
oo
^ 7 language in a 1976 House Conference Report that republication is a contribution because it aids a

^ 8 candidate "in a manner indistinguishable in substance" from a cash payment. But this does not
«T
O 9 mean that the republishing communication must be indistinguishable in substance" from the
O
H 10 original. Instead, the quoted language is focused on the "indistinguishable" 6en</Zr to the

11 candidate of the trn'rd party's paymm^

12 "indistinguishable" content of the communication. KR. Conf. Rep. 94-1057, at 59 (1976). as

13 reprinted in 1976 U.S.C.C.A.N. 946.974. The DCCC argues that in order to qualify as a

14 republication, the republished communication must consist of "unadulterated republication" and

15 could not include the "incorporation of small parts into a freshly developed message.*1 Id. at 4.

16 However, the DCCC'i interpretation ignores the plain language of the statute, which

17 encompasses the republication of materials In whole or in part." See 2 U.S.C. ft

18 441a(aX7XBXiii); H CJP.R. § 109.23 [empnasis added]. See also 68 Fed. Reg. 443 (stating that

19 "Congress hu addressed republication... even in part, as a benefit" to a candidate). It is also

20 contrary to the Commission's determinations in prior enforcement matters. See discussion infra

21 at 11-12. Li considering allegations of republication, the Cominiasion has in the past looked for a

22 "tangible reproduction" of canipaign materials as a fsctcr in iuaiialyw

23 language in the Act, has not requicd the ra^
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1 In a somewhat related argument, the DGCC tries to distinguish its communication from a

2 republished communication by stating that it "remains an expression of the sponsor's own

3 views." DCCC RTB Response at 3. However, by definition, the actual republication of a

4 candidate's campaign material! in a communication funded by a third parly provides a benefit to

5 the candidate as a contribution, regardless of whether the sponsor also shares the same views.

6 See 11 C.F.R. ft 109.23. To find that communications that convey the sponsor's own political

7 views would not be subject to the republication provision would undercut the purpose of the

8 republication statute and regulation. Moreover, such an approach could require investigations

O 9 into a party's subjective intern in preparing the communication. Here, the DCOC's
O
r"1 10 advertisement in question was substantially the same as the Mitchdl Committee advertisement

11 that aired 24 hours later. Aside from using the same 15 second clip of footage, both

12 advertisements addressed the Arizona Republic's endorsement of Mitchell, both incorporate

13 language from the newspaper endoiaementaspartoftheiianBtionortextofthe

14 and they were both aimed at promoting the election of Harry Mitchell.

15 The DCCC also argues against a "formatistic test" that would require an "overly

16 expansive interpretation of the republication'' provisions and cites to a number of past

17 enforcement matters in support of its argument DCCC RTB Response at 3-4. We disagree with

18 the DCCC's interpretation of these MURs. The facts of these matters are also distinguishable

19 from the DCCC's republication of Mitchell campaign footage. For example, in its response, the

20 DCCC discusses that in MUR 2272 (American Medical Association PAC) the Commission was

21 equally divided over whether icpublicationocciined because there wu no evidence o^

22 reproduction of any materials. However, it appears that the allegation that there were similarities

23 between the American Medical Association PACsTAMAPACO materials and the candidate's
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1 materials wu based purely on speculation, and no materials actually distributed by either the

2 AMA PAC or the candidate's campaign were produced for review by the Commission to

3 substantiate the allegation. SwMUR 2272, Statement of Reasons of Commissioner Thomas J.

4 Josefiak, dated June 26,1987, at 7-8. As such, in that matter the Commission did not have

5 conclusive information establishing that AMA PAC'i materials were republished campaign

6 materials and not materials derived from its own research. Id. at 8. Similarly, the DCCC relies

7 on MUR 2766 (Auto Dealers and Driven for Free Trade PAC), as further support against an

8 expansive interpretation of republication. in that case, the Commission agreed with the Office of

9 General Counsel's recommendation to find no reason to believe because the resemblance

10 between a few sentences in the advertisements at issue did "not rise to a level sufficient to

11 indicate republication... because of differences in wording and phrasing." MUR 2766, General

12 Counsel's Report dated September 14.1989, at 26. In its determination, the Commission

13 considered the PAC's explanation that all of its materials were the result of independent research

14 consisting of news clips, video tapes of debates, legislative records, and other publicly available

15 information. Nevertheless, in its analysis, the Commission still recognized that the republicttion

16 regulation applies in whole or in part. Id.

17 While the DCCC's response comedy states that in past cases the Commission his found

18 that republication occurred in matters where there was evidence of a tangible reproduction, it is

19 important to note that the Commission made these findings even where only portions of a

20 campaign's material were republished. For instance, in MUR 2804R (American brad Public

21 Affairs Committee), the Commission made probable cause to believe findings where the

22 committee admitted that it copied and distributed candidate position papers and only took no

23 further action because the violation had not been quantified during the investigation. See General
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1 Counsel1! Report dated March 8,2000, at 21. More recently, in MUR S743 (Betty Sutton for

2 Congress), the Commission admonished EMILY'i List for the republteation of a small number

3 of photographs of the candidate that it downloaded from the candidate's website and

4 incorporated into larger mailers.6 See Rut General Counsel's Report dated November 1.2006,

5 at 7-8; Certification dated December 5,2006.

6 The DCCC also argues that "serious practical problems" could result from a Commission

7 conclusion that the DCCC violated the Act by republishing Mitchell campaign footage. The

8 Respondent explains that such an analysis would burden a party's ability to make independent

9 expenditures, would cause independent expenditures to become entirely negative, and may

10 prevent candidate endorsements. DCCC RTB Response at 7-8. Contrary to the DCCC't

11 arguments, the republication provisions do not eliminate the ability to produce independent

12 expenditures, and do not even prohibit the use of republished materials, as long as use of those

13 republished materials does not result in excessive contributions. 5ev2U.S.C.

14 8 441a(iX7)(BXiii); MUR 2272 (AMA PAQ. The DCCC could have avoided violating the Act

15 by obtaining publicly available footage or photos or by using footage of the candidate that was

16 not produced by his federal campaign. See, e.g. AO 2006-10 (VoterVoter.com) (discussing use

17 of independently created footage of candidates). In fact, the DCCC had already broadcast three

18 other ads on behalf of Mitchell through its Independent Expending Unit by the tiine *X^^

*Purtto.inAdvi«oryOpfaiton2008-10(V^
•TOOK !OQijslil6 Oil CMflJflM6 WDUIfl DO* GOflHIvUIB InO UBB Ov CMHDMaTR flMMBsTHUsYB ••OWwVBa^ inB ODUttOH IBflflCaVBfl IMC
the iBipOHM would be difrarant if the cudidiie or Mrihorind connittM hen ownenMp or oowr riaflB to the
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1 was broadcast and. according to vendor John Donovan, those ads used materials that the vendor

2 filmed itself or that the vendor purchased through Getty Images.7

3 Unlite other iccentiepubticationim

4 incidental to the communication as a whole. In the past, the Commission has issued

5 admonishments or taken no further action, or taken no action where the value of the republication
<N
<T 6 was likely de minimis or where the repuMished portion was only an incidental part of the
oo
2 7 communication. &*MUR 5743 (Betty Sutton for Congress/EMILY's List) (Commission
I'M
<j 8 admonished a committee where the repubiished photographs of the candidate were likely of dt
«3T
O 9 minimis value because they comprised only small parts of laige printed mailen). See also MUR
O
*"1 10 5996 (Tim Bee) (Coinmission wu tillable ^

11 "head shot" photo of a candidate constituted a republication of campaign materials, but because

12 the photo was downloaded at no charge from a candidate's publicly-available website and was a

13 small portion of the television advertisement at issue, the Commission voted to exercise its

14 prosecutorial discretion and dismiss the allegation that the group made an excessive or prohibited

15 contribution to the candidate).

16 The volume and prominence of the campaign material repubiished

17 nutter apart from those previously considered by the Commission. The repubiished footage in

18 this matter was a central element of the "Compare" ad and was displayed for approximately IS

19 seconds of the 30 second advertisement The value of a television advertisement m particular is

20 that it consists of expressive visual images displayed on the screen. The cost of airing the

21 "Compare" ad itself also reflects the overall value of communications broadcast through this

lrt
Mitchell*! opponent, ID. Hiyworth.
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1 medium. Further, as discussed above, regardless of whether the advertisements conveyed the

2 DCCC's own views, the "Compare" ad still provided a benefit to Mitchell.

3 Accordingly, we recommend that the Commission enter into pre-probable cause

4 conciliation with the DCCC in connection with excessive contribution and reporting inaccuracies

5 that resulted from the DCCC's republication of the Mitchell campaign materials.
Kl
*T 6 B. Coordination
oo
^ 7 The Mitchell Committee, which prepared the original video footage of the candidate,

^ 8 does not receive or accept an in-kind contribution, and is not required to report an expenditure,
«JT
O 9 unless the dissemination, distribution, or republication of campaign materials is a coordinated
O
** 10 communication. 11 CP.R. § 109.23(a). As discussed in the FQCR. the "Compare" ad met the

11 payment and content prongs of the amended coordinated party communications regulations at 11

12 C.F.R. § 109.37 because the DCCC acknowledged paying for the ad and it was a public

13 communication that referred to a clearly identified federal candidate and was disseminated 90

14 days or fewer before the candidate's election.1 FGCR at 8-9. At the reason to believe stage,

15 however, there was no information available relating to the conduct prong. 11CJP.R.}

16 109.2 l(d). At the time, the Respondents had not provided an explanation as to how the DCCC

17 obtained the footage of the candidate and how both committees selected the same foouge for

18 their advertisements. Because our investigation was limited to the facts surrounding

19 the republication issue, we had limited opportunities to uncover such evidence of coordination.

20 As discussed below, the information gathered appean to denxmstira that comimmi<^oiu took

1 The DJC. Ciicuit's recent deeiskM tffireihif the diMrict court with rnpect to, tefcroto. the cooieittstaQdafd to
DUblSC OOQUDUDICsVIOIIB DttflB DtfDVB DIB DlUB uaUDflB flBBCtnBQ HI Ins) HBDflsVQi BDQ DIB sTUtw w9ft* VMMD BusTDIBBT

cunpil§n craployGcs ind oonunon vndon my nuc iHJiBiiii DnnHboii with ODHT pofjoni who fiimoc public
commumcatkiwdoesiKXinveatheimlysuinthUroMler. SttShaygv.f.£CnS28F.3d914.(D.COr.2008).
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1 place between the Mitchell Committee and the DOCC in connection with the footage used for the

2 "Compare*1 ad, but that iiich communication falls short of meeting the conduct prong of the

3 coordination regulation.

4 Information pertaining to the manner by which the DCOC obtained the Mitchell

5 campaign rootage for use in the creation of the '•Compare'' ad raises questions about whether the

*̂T 6 conduct prong of the coordination standard is met through the candidate's material involvement
eo
2 7 in the advertisement.' See 11 C.F.R. § 109.21(dXl) and (2). A communication meets the
rvi
qr 8 "material involvement" conduct standard if a candidate, authorized committee, or political party
<tf
Gj 9 committee is materially involved in decisions regarding the (1) the content of a communication,
CJ

10 (2) the intended audience for the communication, (3) the means or mode of the communication,

11 (4) the specific media outlet used for the communication. (5) the tiining or frequency of the

12 communication, or (6) the size or prominence of a printed communication, or duration of a

13 communication by means of broadcast, cable, or satellite. See 11 C.F.R. f 109.21(4X2). The

14 "material involvement" standard "focuses ... on the nature of the information conveyed and its

15 importance, degree of necessity, influence or the effect of involvement by the candidate,

16 authorized committee, political party committee, or their agents in any of the communication

17 decisions." 68 Fed. Reg. at 433.

18 The infonnation gathered shows that immediatdyat^ the October 27,2006 Arizona

19 RerwWfceiidoraeiiiCTt, the IXXC staff

20 theendcfieinentwasMiiiiiJiecedented^

Mono of the oooduct itindudi ms met if a poHticil oommittee hit cmblMicd aad iaytaBBBUd a firewall flut
maetilherequiramMliof 11CFJL1109Jl(h). Hw^.totAhrtvtni&t^itupaateMamubn
indieMH that, tapta the flrawtn, ialbiiiian^aboaiihecnadaiB'torpolilloalpv

i dnt to mterud lo the omtion, production, or dMributtonof OJB<
u^ or oonvo>^ to Che i»enonpayiii| for the coareuncttion. UCJ'Jt 1
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1 advertisement. Further Jtappean that on the day the end^

2 stamped 10(27/2006 was shipped "priority overnight" by Fedenl Express from the Mitchell

3 Committee's media vendor to the DCCC. The Mitchell Committee footage delivered on October

4 28,200* comprised the only fbouw^

5 advertisement broadcast on October 31,2006.

6 Baaed on these drcuinstaiKei, an argun^

7 conduct standard is met because the factual circumstances necessarily ted to the Mitchell

8 Committee being materially involved in decisions regarding the means or mode of the

9 communication, the content of a communication, and the timing of the communication. See II

10 C.F.R. ft 109.21(dX2). Specifically, that the Mitchell Committee had material involvement in the

11 mode of the communication (a television advertiseinent) becaiise it knew the DCCC sought

12 video footage which presumably would be used in a television advertisement Additionally,

13 because the footage contained no audio coniponent, it coiUd not be used for some other media,

14 such as a radio advertisement Further, the Mitchell Committee was necessarily involved in what

15 footage would be used because it provided the spedfic footage to the DCCC which was less than

16 three minutes in length. In addition, by sending the footage to the DCCC on October, 27,2006,

17 just ten days prior to the November 7,2006 election day it was materially involved in the timing

18 of the advertisement, since it was clear that the advertisement would be broadcast approximately

19 within the next ten days, i.e. prior ID the election.10

i by obtainim the niottSjB •(« the dele of the prinury race* die DCGC devilled noui ill
prictfcetlhit would lavcprevei^Bd «iy h^eractkm between SqprattS
(expUininf thttterXXXtypictty 10.
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1 There is no evidence of coordination on the content of the communication itself (other

2 than the acquisition of the footage). The discovery indicates that the three tapes were sent to the

3 DCCC and that portions of two of the three were used in "Compare." The first tape was entitled

4 "Firefighters" and was 26 seconds long. Footage from this ad which primarily showed Mitchell

5 from behind and was not used in "Compare." The second tape, entitled "Outdoors" contained 1

6 minute and 38 seconds of footage of Mitchell talking to people at a park. The third tape, entitled

7 "Porch," was 46 seconds long and featured footage of Mitchell meeting with senior citizens.

8 PorticTO of "Outdoor* aiid"P6ich" were iirt While the volume of footage

9 provided was certainly not extensive, the DCCC still had multiple choices from which to select

10 Further, although a portion of the footage chosen by the DCCC for inclusion in "Compare" was

11 the same as that contained in one of the Mitchell Committee's own advertisements, there is no

12 specific information to suggest that the Mitchell Committee was involved in the process by

13 which the DCCC selected that footage for inclusion in 'Xfcmpare." Finally, while it appeals that

14 at the veiy least the DCXXcoinmuiucanxlm

15 for footage of the candidate, there is no specific information suggesting that any communications

16 relating to the request were substantive in nature or related to any "decision" regarding the

17 advertisement including content, intended audience, means or mode of the communication,

18 specific media outlet used, timing, frequency, or duration. To the contrary, as discussed earlier,

19 representatives from each of the respondent cormnittees have denied that conununk^

20 place between the DCGC's IE Unit and the Mitchell campaign.

21 The same facts that raise the issue of whether the inaterial involvement conduct standard

22 is met also gives rise to a discussion of whether the assent or suggestion conduct standard is met
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1 11 C.F.R. § 109.21(4X1) (sitting that the communication is created, produced, or distributed at

2 the request or suggestion of a candidate, authorized committee, or political party committee, or at

3 the suggestion of a person paying for the communication, and the candidate, authorized

4 committee, or political party committee assents to the suggestion). The DCCC indicated that the

5 '\mpiecetelecr Aiiz0mift|MfMfcen^

6 an urgent need to produce an advertisement regarding the endorsement immediately, It appears

7 that the DCCC had no footage of the candidate to complete this talk, necessitBting contact with

8 the Mitchell Committee to request footage that could be used in a television advertitement
*r
O 9 sometime in the next week. By making such a request the same day as the extraordinary
O
r*1 10 endorsement, and only days before the election, the contact with the Mitchell Committee could

11 be considered tantamount to a suggestion by the IXXX: that it produce an advertisement

12 Further, the Mitchell Committee appears to have imniedialdy sent the footage via its vendor the

13 very same day as the endorsement for arrival the next day. at the same time it was using the exact

14 same footage to create its own advertisement for immediate airing, thereby assenting to the

15 DOOC's suggestion, mshcft, an sfguinett could be made that the pra^

16 asking lor, and the Mitchell Committee pro\dc^ngt the fc<)Uge under these drcuimttnces, it that

17 the DCCC made a suggestion that it run an advertisement featuring Mitchell, to which the

18 Mitchell Committee assented by sending the footage. 11 C.RR. ft 109.21(dXl). However, as the

19 Commission explained in it Explanation and Justification for the coordination regulations, "[a]

20 request or suggestion eiicompesses the inostd^ivtt

21 or political party committee communicstes desires to smther penon who effectuates them/*

22 Explanation and Justification. Coordinated and Independent Expenditures, 68 Fed. Reg. 421,

23 432 (Ian. 3,2003). As discussed above in connection with the material involvement standard.
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1 we have w>ipedfic information that eitA^^

2 advertisement wu anything more than a generic roqueit^ Ai a mult, we do not

3 condudethatthe*Yecniertoriuggeitkmwcofidurt

4 Aa a Mfult, there cfrea not appear to be infom^

5 DCXX^aiul the MhcbeU Committee in coinection with Accoidingly, we

6 rerommend that the Commisdoa find no reason^

72 U.S.C. H 441*(») <v 434(b).11

(M

^ 8V. CONni JATIOW AND CIVIL FKNALTY
T "Bi •••«•!••§••

Q 9 Werecoinmc^thiitheCoinmiwwncnl^
Hi

10 findmg of probable cause to believe to wtttoviola^

11 campai|n matenali.

12

13
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19

ttobdfei*A*d»DCCCvfobtod2U£.CH«14«)«l
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1 VI. RECOMMENDATIONS

2 1. Enter into conciliation with the Democratic Congressiona] Campaign Committee
3 and Jonathans. Vogel, in hia offitialcapatity as treasurer, prior ID a fiii^
4 believe to settle violations of 2 U.S.C. *§ 441a(a) and 434(b).
5
6 2. Find no reason to believe that the Harry Mitchell for Congress and John Bebbling, in
7 hia official capacity aa treasurer, violated 2 U.S.C. §| 441*a) and 434(b).
8
9 3. Approve the proposed attached conciliation agreenwnt Democratic Congressional

10 Campaign Committee and Jonathan S. Vogel, in hia official capacity i
II
12 4. Approve the attached Factual and Legal Analysis.
13
14 5. Approve the appropriate letters.
15
16
17

20 Date Thomasenia P. Duncan
21 General Counsel
22
23
24
25 Kathleen ML Guith
26 Deputy Associate General Counsel
27 for Enforcement
28
29
30
31 Peter Blumbeig
32 Assistant General Counsel
33
34
35 Assigned Staff: Ana J. Pefla-Wallace
36 Attorney
37
38 Attachment:
39
40
41
42


